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Before the
Federal Communications Commission

Washington, DC
FEDS:

MM Docket No. 93-270
—

In the Matter of

Amendment of Section 202(b),
Table of Allotments,

FM Broadcast Stations
(Cordele, Dawson &
Montezuma, Georgia

RM-8323
RM-8339

To: Chief, Allocations Branch
COUNTERPROPOSAL
Tri-County Broadcasting Company ("Tri-County") and Montezuma Broadcasting
("MB"), by their attorney, hereby submit the following counterproposal to the Notice of
Proposed Rule Making and Order to Show Cause, DA 93-1195 (Ass’t Chief, Allocations Branch,
Oct. 28, 1993) adopted in this proceeding.  Tri-County and MB hereby request that the

Commission amend the Table of Allotments as follows:

Community Current Proposed
Montezuma, GA 236A 280C3
Hawkinsville, GA 280C3 236C2
Cusseta, GA 279A 264A
Cuthbert, GA 264A --

In support thereof, the following is stated:

Tri-County is the licensee of Station WCEH-FM, Hawkinsville, Georgia. Tri-
County desires to upgrade its station to a Class C2 facility to enable it to improve and increase
its area-wide coverage. MB is an entity desiring to provide service to community of Montezuma
and its surrounding area through upgrade of Channel 236A to a commercially-viable operation
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as a Class C3 operation. As seen in the attached Engineering Statement, these objectives can
be accomplished by allowing Montezuma and Hawkinsville to engage in a mutual swap of
channels of allotment, namely deleting Channel 236A at Montezuma and instead allotting
Channel 236C2 to Hawkinsville, and deleting Channel 280C3 at Hawkinsville and instead
allotting Channel 280C3 to Montezuma. These channel swaps in turn can be accomplished by
changing the allotment currently assigned to Cusseta from Channel 279A to Channel 264A, and
deleting the vacant and unapplied-for Channel 264A allotment at Cuthbert. This proposal is
mutually-exclusive with the proposals currently being considered in this proceeding. As a part
of the proposals submitted by Radio Cordele, Inc. ("RCI") and John F. Tuck and Phonson
Donaldson, Bankruptcy Court Appointed Receivers for Dawson Broadcasting Company
("DBC"), the original proponents requested that Channel 236A be substituted for Channel 252A
at Cordele, Georgia. That proposal is short-spaced with the Hawkinsville C2 upgrade proposed
herein.

Although this swap involved non-adjacent channels, it is not necessary under the
Commission’s rules for proposed Channel 236C2 at Hawkinsville to be subjected to competing
expressions of interest or for the proposed channel to be opened up for competing applications.
Under Section 1.420(g)(3) of the Commission’s rules, licensees may request the substitution of
a higher class of channel and a modification of their existing licenses in the course of a
rulemaking proceeding if they are upgrading on their existing channels or on channels that are
adjacent to their current channels of operation. 47 C.F.R. § 1.420(g)(3). In adopting this rule,
the Commission also stated:

we are asked to consider variations of the rule which involve the
need to make substitutions at other communities in order to create



a mutually exclusive relationship. The scenario is as follows: a
Class A licensee operating on Channel 240A files a request to
upgrade on Channel 271C2 and proposed to exchange channels
with a licensee in another community currently operating on
Channel 270A. 1t is argued that although Channels 240A and
271C2 are not adjacent, nevertheless Channel 271C2 is not
available in the Ashbacker sense for application by other interested
parties, because Channel 270A must be replaced with Channel
240A in order for the upgrade to be possible. Only the licensee
on Channel 240A could utilize Channel 271C2 in this scenario.
We recognize that this sequence of events is not strictly an
adjacent channel relationship. However, the mutually exclusive
relationship of the channels involved is similar to the subject
proposal. We believe that rather than foreclose this type of
proposal, we shall analyze such requests on a case-by case basis
to ascertain the exact factual situation and determine whether the
rationale used here for the new rule...applies. The concern in all
such cases would be mutually exclusive relationship which is
created.

Amendment of the Commission’s Rules Regarding Modification of FM Broadcast Licenses to

Higher Class Co-channel or Adjacent Channels, 60 R.R.2d 114, 120 § 24 (1986). Since the
adoption of that Report and Order, the Commission has accepted and adopted proposals for

"incompatible channel swaps" that include the required "mutual exclusivity" between the
proposed swapping channels. See, e.g., Pikeville, KY, Clinchco, VA and Matewan, WV, 6
FCC Rcd 3732 (Chief, Allocations Branch 1991); Angola, Berne, Decatur, Lagrange, and

Roanoke, IN; Brooklyn and Hudson, MI, 6 FCC Rcd 1230 (Acting Chief, Allocations Branch

1991); Beverly Hills, Chiefland, Holiday, Micanopy and Saratoa, FL, 8 FCC Rcd 2197 (Chief,
Allocations Branch 1993). See also, Cordova, Holly Pond, and Warrior, AL, 5 FCC Rcd 6301

(Deputy Chief, Policy and Rules Div. 1990). As seen in the attached Engineering Report, in
the present case, the required "mutual exclusivity" between the two channels and communities

clearly exist and further, as required, Channel 280C3 is the only Class C3 channel available for



use at Montezuma and Channel 236C2 is the only Class C2 channel available for use at
Hawkinsville. See Dyersburg, TN: De Witt, Heber Springs, Hoxie, Jonesboro, and Newport,
AR, 4 FCC Rcd 4814, 4816 1 16 (Chief, Allocations Branch 1989); Utica, Hazelhurst and
Vicksburg, MS, MM Docket No. 93-158, Report No. 1962 (Aug. 31, 1993). Thus, it is
requested that it be determined that the parties have proposed a valid "incompatible channel
swap" within the meaning of the Commission’s Report and Order.

It should be noted that there is also no impediment to the substitution of Channel
264A for Channel 279A at Cusseta, Georgia. Channel 279A is a vacant allotment at Cusseta,
Georgia, and although there are several applicants for the allotment, Channel 264A is fully
spaced to all applicants’ proposed sites, as required under the Commission’s Rules. Conflicts
Between Applications and Petition for Rulemaking to Amend the FM Table of Allotments, 7
FCC Rcd 4917, 4919 § 10 (1992).

Finally, Channel 264A, Cuthbert, Georgia should be deleted. It was allotted by

Report and Order in MM Docket No. 84-231 (Implementation of BC Docket 80-90 to Increase
the Availability of FM Broadcast Assignments, 100 F.C.C.2d 1332, 1343 (1985)), and remains

vacant to this day with no applications pending for its use.'
Adoption of this proposal will be in the public interest. = Approval of this
counterproposal will allow Tri-County to improve the service that it provides to the public by

greatly increasing its service area. Tri-County pledges expeditiously to apply for and to

! The permit at one time was assigned to "Daniel Roy Limitone” (File No. BPH-
860129MH). The station, however, was never constructed, and the permit was cancelled and
the call sign for the permit ("WDRL") was deleted, on June 12, 1992. No new applications
ever have been filed. Report No. 15288 (June 18, 1992).
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construct this proposed facility when this counterproposal is granted by the Commission.
Further, allotment of Channel 280C3 to Montezuma will increase the potential service area of
a potential Montezuma licensee from approximately 2503.7 square kilometers to 4769.6 square
kilometers, greatly increasing the level of service that can be provided to Montezuma and the
surrounding area and the commercial viability of the allotment. As Channel 236A is currently
unoccupied, Channel 280C3 will be available for application to the general public; however, MB
hereby states its intention to submit an application for Channel 280C3 when this Counterproposal
is granted and the channel is allotted by the Commission.

Accordingly, Tri-County Broadcasting Company and Montezuma Broadcasting
respectfully request that the Commission amend the FM Table of Allotments to delete Channel
Channel 236A at Montezuma, Georgia and add Channel 280C3; delete Channel 280C3 at
Hawkinsville, Georgia and add Channel 236C2; to exchange Channel 262A for Channel 279A
at Cusseta, Georgia; and to delete Channel 264A at Cuthbert, Georgia. Insofar as Tri-County
and MC are proposing mutually-exclusive "incompatible channel swaps," it is not appropriate
that the Commission accept any competing expressions of interest for the Channel 236C2 at

Hawkinsville by any outside party.



WHEREFORE, it is respectfully requested that this Counterproposal be adopted,

and the Commission request comment on the proposal contained herein.

The Law Office of Dan J. Alpert
1250 Connecticut Ave., NW

7th Floor

Washington, DC 20036

(202) 637-9158

December 20, 1993

Respectfully submitted,
TRI-COUNTY BROADCASTING COMPANY

& .
MONTEZU BROADL/ TING

Their Attorney
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Bromo Communications, Inc.
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COUNTERPROPOSAL TO MM DOC 93-270
RM-8323 RM-8333 ON BEHALF OF
TRI-COUNTY BROADCAST!NG COMPANY
AND MONTEZUMA BROADCASTING
December 1993

INTRODUCT I ON

This Rule Making is being filed as a Counterproposal to
MM Docket #93-270 (RM-8323 and RM-8339) jointly by Tri-County
Broadcasting Company ("Tri-County"”) and Montezuma
Broadcasting ("'Montezuma'”). Montezuma is a proponent for a
wide area Class C3 allocation at Montezuma, Georgia and
Tri-County is the present licensee of WCEH-FM, 2804,
Hawkinsville, Georgia. Tri-County additiocnally has been
ordered to Class C3 in Docket #92-112 and has filed an
application (BPH-930806iG) requesting a construction permit

to construct the C3 facility.

PROPOSAL

Montezuma and Tri-County jointly request the FM Table of

Allotments, §73.202(b) be changed to reflect the following:

Present Proposed
Montezuma 236A 280cC3
Hawkinsville 280C3 236C2
Cusseta 279A 264A

Cuthbert 264 A None



Montezuma states that upon the allotment of Channel
280C3 at Montezuma, Georgia, and upon the issuance of a
filing window, Montezuma will timely file for the Class C3
facility. Tri-County also states its willingness to timely

file an FCC Form 301 to establish WCEH-FM on Channel 236C2.

DISCUSSION

It is proposed that Channel 236A allocated at Montezuma,
Georgia, and Channel 280C3 allocated at Hawkinsville,
Georgia, enter into a "non-compatible swap’ ai1ow1ng proposed
service at Montezuma, Georgia, an upgrade to Class C3
(Exhibit #2) and jointly allow Hawkinsville, Georgia, to
upgrade to Class C2 (Exhibit #1) on Channel 236C2. In order
for Channel 280C3 to be allocated to Montezuma, Georgia,
Channel 279A, which is a vacant and applied for allotment at
Cusseta, Georgia, must be changed to Channel 264A. There are
multiple applicants for the Cusseta allotment; however,
Channel 264A 1is fully spaced at all applicants’' proposed
transmitter sites (Exhibits #3A, #3B and #3C). Additionally,
Channel 264A which is currently allocated to Cuthbert,
Georgia is proposed to be deleted in order to accommodate the

new Cusseta channel. The former construction permit (WORL,



assigned to Daniel Roy Limitone, Permittee) was cancelled,
and the call sign was deleted on June 12, 1992. The deletion
of Channel 264A at Cuthbert, Georgia, will not leave the city
unserved. WCUG (AM), which is already licensed to Cuthbert,

Georgia, operates at 850 kHz with 500 wWatts daytime.

INCOMPATIBLE CHANNEL SWAP

The Commission recognizes and protects from competing

interests incompatible channel swaps.

"As an example, the Commission contemplated a
situation where a licensee on Channel! 240A at
community A seeks to upgrade on Channel 271C2.
To do so, the licensee on Channel 240A must
exchange channels with the licensee on Channel
270A in community B. The allotment of Channel
271C2 to community A must require the deletion
of Channel 270A at community B and Channel 240A

must be the only Class A which can be substituted
at community B." 1

The tests for an incompatible channel swap are: (1) No
other upgrade channels are available and (2) an exclusive

arrangement analogous to the Commission’'s example (previously

cited) must exist.

1) From Report and Order, MM Docket #92-155, Blair, Nebraska; Ames, Alta, Denison, Lake
City, Perry, Sac City and Storm Lake, lowa.



The Tri-County/Montezuma channel swap passes all of the
above tests. No other C2 channel is available for
Hawkinsville and no other C3 channei is available for
Montezuma (other than the present channel at a specified
site). Finally, our swap is mutually exclusive in that
these are the only upgrades possible for the same desired
classes. The swap is analogous with the Commission example.
Passing the above tests, the Tri-County/Montezuma

counterproposal involves an allowable incompatible channel

swap .

MUTUAL EXCLUSIVITY

This Tri-County/Montezuma counterproposal is mutually
exclusive with the Cordele/Dawson proposal requested in
Docket #93-270 because of the alternate Cordele channel.
Dawson Broadcasting Company (''DBC") requested as part of
their overall petition that Channel 236A be substituted at
Cordele, Georgia, for the presently assigned Channel 252A.
§73.207 requires co-channel Class C2 and A stations to be
separated by 166 kilometers. In actuality there is only a
distance of 47.3 kilometers, causing the DBC and Tri-

County/Montezuma proposal to be mutually exclusive.



CONCLUS I1ON

Both Channel 236C2 at Hawkinsville, Georgia, and Channe]l
280C3 at Montezuma, Georgia, can be substituted in an
incompatible channel swap. All knowyspacing requirements are

met in this proposal.
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AFTIDAVIT AND QUALIFICATIONS OF CONSULTANT

State of Georgia )
St. Simons Island ) ss:
County of Glynn )

CLIFTON G. MOOR being duly sworn. deposes and says that he
is an officer of Bromo Communications, Inc. Bromo has been
engaged by Tri-County Broadcasting, licensee of WCEH Radio
Station, and Montezuma Broadcasting to prepare the attached
Technical Exhibit.

His qualifications are a matter of record before the Federal
Communications ommission. He has been active in broadcast
engineering since 1966,

The attached report was either prepared by him or under his
direction and all material and exhibits attached hereto are

believed to be true and correct.

This the 16th day of Decemnber, 1993.

et

CLIFTON f5. MOOR
Affiant

Sworn to and subscribed before
me this the 16th day of December, 1993.
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/ /é&;{%‘ %//4&’4“/

Notary lic, State of Georgi%
My Commission Expires: Septemlfer 8, 1995




ER A ERVICE

I, Dan J. Alpert, hereby certify that the foregoing document is being served by First
Class Mail, postage prepaid, to the following persons:

Paul Reynolds
Consultant

415 North College Street
Greenville, AL 36037

Paul W. Jennings
President

Radio Cordele, Inc.

P.O. Box 460

Cordele, GA 31015-0460

Macon County Broadcasters, Inc.
Radio Station WLML(FM)

P.O. Box 511

Montezuma, GA 31063

John M. Burgett, Esq.

Fisher, Wayland, Cooper & Leader
1255 23rd St., N.W.

Washington, DC 20037-1170

Bruce A. Eisen, Esq.

Kaye, Scholer, Fierman, Hays & Handler
901 15th St., N.W.

Suite 1100

Washington, DC 20005-2327

Mark E. Fields, Esq.
Attorney at Law

1825 I Street, N.W.
Suite 400

Washington, DC 20006

~~—Phan J. AlpeU




